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Abstract: International law provides protections for values and interests which are common to mankind.
These values which are observed in different international law instruments are being protected by
international community. Among these values, certain basic interests require essential protection in order to
punish persons who tread them underfoot. Crimes against humanity are certain crimes under customary
international law which are concerned as Delicti Jus Gentium and also they have reached the status of Jus
Cogens which necessities imperative obligations upon each State and international community as a whole.
These peremptory norms regarded as international law rules or principles have been accepted and considered
binding by the international community.
In this paper Crimes against humanity are regarded as part of Delicti Jus Gentium and as Jus Cogens which
give the courts competence to prosecute them based on the principle of universal jurisdiction and constitute a
limitation for states to grant amnesty based on the recent developments in international law and practice.
Furthermore, conventional and customary international law entitles States to prosecute perpetrators of crimes
against humanity, making amnesty laws covering such atrocities of questionable legality.
KeyWords: crimes against humanity, universal jurisdiction, customary international law, conventional
international law, amnesty, states obligation.

1. Introduction
The concept of Delicti Jus Gentium allows States to protect interests of mankind which are threatened by
rigorous crimes. 1 This principle involves certain interests protected by customary international law,
conventional international law, and other norms of international law such as universal jurisdiction. Delicti
Jus Gentium, as a whole, refers to offences against the law of nations, crimes against the law of mankind, or
simply international crimes.2
As opposed to the obligation of states to prosecute perpetrators of crimes against humanity, many
countries grant amnesty to perpetrators thereof. In this respect, the limitation of states under universal
jurisdiction, the conventional international law, and customary international law is taken into account.

2. The Duty to Prosecute Crimes against Humanity under Universal
Jurisdiction
The adoption of the principle of universality gives the court competence over international offences
committed whole over the world. This principle is established by customary international law and by
conventions. 3 The principle of universality is clearly seen in the four Geneva Conventions of 1949 and
Additional Protocol I of 1977. In these instruments, mandatory universal jurisdiction is provided for grave
breaches of international law.
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The nature of universal jurisdiction is mandatory in serious crimes which imposes on States a duty to
prosecute perpetrators thereof. “Nevertheless, regardless of universal jurisdiction, the reach of this duty
depends on domestic laws.4 However, given the nature of the crimes over which universal jurisdiction is
exercised, the state may be under an obligation to prevent impunity even if it cannot prosecute indeed, that
failure may leave it liable in international law.” 5It is also notable that “the lack of state practice seems to
preclude a general duty to prosecute international crimes”6 as a custom requiring prosecution of international
crimes is emerging but it has not been established yet. As a consequence, it is not easy to believe that there is
a customary obligation to prosecute all international crimes, nevertheless, there may be an emerging norm
requiring prosecution of genocide, war crimes and crimes against humanity.7

3. The Duty to Prosecute Crimes against Humanity under Conventional
International Law
Since violations against humanity endanger values of global community, drawing on international
conventions outlaws these crimes and allows any nation to prosecute those charged with them. There are
various conventions which fight against crimes against humanity. Among them are: the Convention on the
Non-Applicability of Statutory Limitations to War Crimes and Crimes against Humanity, Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the International
Covenant on Economic, Social and Cultural Rights.
These treaties are classified in two categories: international criminal law conventions which expressly
obligate states to prosecute or extradite criminals who commit human rights violations defined therein8 and
general human rights conventions which do not expressly impose obligation to prosecute violations of
human rights, however, they require states to respect and ensure the fundamental rights and provide effective
remedies for such rights which are violated. Although there is no explicit expression on amnesty in these
conventions, the emphasis on the obligation of states to prosecute crimes against humanity limit states to
grant amnesty broadly.

4. The Duty to Prosecute Crimes against Humanity under Customary
International Law
Customary international law is that aspect of international law which is taken from custom Along
with general principles of law and treaties. It can be a source for the recognition of universal jurisdiction
regarding international crimes,9 however, it just provides for the principle itself without giving the manner of
the implementation of universal jurisdiction.10
Custom has two essential elements, namely uniform state practice (evidence of a general practice) and
opinio juris (practice generally accepted as law). “State practice refers to a general and consistent practice,
while opinio juris indicates that a practice is adhered by states out of a sense of legal obligation to follow that
practice.”11
Regarding the decision of many states, it is asserted that, as a matter of fact, there is no consistent
practice and general customary rule for an obligation to prosecute crimes against humanity.12 Having looked
at a number of historical scopes of amnesties granted by the states, the tendency of governments to employ
amnesty as a tool for peace and reconciliation is revealed. This idea is developing in states practice as Louise
Mallinder notes in the most comprehensive study till date of state practice on amnesties: “Perhaps the most
significant period in the relationship between international crimes and amnesties is after the UN changed its
approach to amnesty laws with the signing of the Lome Accord on 7 July 1999. Between this date and
December 2007, roughly 34 amnesty laws have excluded some form of international crimes, which has
inspired human rights activities to point to a growing trend to prohibit impunity for these crimes.” 13
Opinio Juris as the second element of customary international law denotes a subjective obligation, a
sense on behalf of a state that is bound to the law. It, as a matter of fact, derives from believes of states not
their real action in this sense that the practice of a state is due to a belief which is obliged to do a particular
act; accordingly, treaties and declarations are the statements of what states believe apart from what they do.
An Opinio Juris might be understood in certain circumstances from state practice but it is complicated to
ascertain what the states believe and what they say. Some jurists argue that reliance to custom is not
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acceptable because some states rely on their custom when it is not in contrast to their interests. “Given this
difficulty, a number of writers have suggested that instead of focusing on a consistent pattern of state
practice, supported by evidence that states regard such a practice as a legal requirement, it is better to focus
on statement of governments, resolutions of international organizations, pattern of ratification of
international treaties and commentaries including travaux preparatoires”14 but the significant problem is that
there is no strong explicit words in resolutions to interpret prosecution and punishment as a mandatory duty,
therefore this obligation is not supported enough by resolutions.

5. Conclusion
Crimes against humanity are regarded as Jus Cogens which oblige states to prosecute perpetrators
thereof. The adoption of the principle of universality gives all states criminal jurisdiction over persons whose
alleged crimes were committed outside the boundaries of the prosecuting state and constitute a limitation for
states to grant amnesty based on conventional international law and the recent developments in international
law and practice. Nevertheless, the reach of this duty depends on domestic laws. Having looked at a number
of historical scopes of amnesties granted by the states, the tendency of governments to grant amnesty as a
tool for peace and reconciliation is revealed. Accordingly, there is no unique procedure in the practice of
states under customary international law.
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